8 2 The rule of law as a core principle of good governance

I. The vague concept of principles of good governance

1)

2)

3)

A vague and heterogeneous concept

¢ used by many actors in different legal and political contexts
- in particular in development cooperation and for orientation in developing political and admin. systems

o different sets of principles proposed, which, however, usually include
- participation and responsiveness
- transparency and accountability
- effectiveness and efficiency
- rule of law

A political or a legal concept?

e in principle a basic political concept (from political and administrative science), which,
however, is enriched by legal principles

e many principles suitable to serve as a political guideline but not as a principle of law
because they cannot be applied objectively and precisely by the courts

Attempts to implement the concept into binding law

e in development cooperation (e.g. as binding standards referred to in coop. agreements)

e in constitutional and human rights law (e.g. the fundamental right to good administration
under art. 41 of the EU Charter of Fundamental Rights)

e in special legislation in the field of administrative law

The concept of rule of law

1)

2)

3)

4)

Fundamental idea and historical foundations
e overcoming arbitrariness by moderating public power and reliably adjusting it to legal rules
e Rechtsstaat as antonym to Polizeistaat [police state]; antithesis to totalitarianism

Different manifestations of the same idea in Europe: ""Rechtsstaat”,
"Etat de droit™, "'rule of law" and *‘general principles of law"

e comprehensive German and French concepts of "Rechtsstaat" and "Etat de droit"
[negara hukum]

e long time restricted British concept of "rule of law™

e jurisprudential general principles of European Union law

e convergence of the concepts in the course of European integration

e use of term "rule of law" (in a broad sense) in the international discourse

The spreading of the idea in the wake of globalisation and development
e a first triumph in the wake of democratisation in Europe

- supported by the Council of Europe and its Venice Commission
e rising popularity in countries with emerging economies

e recent threats to the rule of law by populism and extremism

Formal and material concept of the rule of law
e nowadays a comprehensive material concept including substantial principles of law


https://asean.org/storage/2012/05/The-ASEAN-Charter-26th-Reprint.pdf

V.
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The constitutional basis of the rule of law

1) The common anchoring of the rule of law as a fundamental constitutional
principle

2) The common additional separate regulation of individual elements
of the rule of law

3) The mission of the Constitutional Court to work out and contour
the elements of the rule of law
e in a long process, by frequent abstract or concrete constitutional review or when deciding
about individual constitutional complaints
¢ no need to reinvent the wheel: inspiration from comparison of laws
- from the research of scholars (e.g. doctoral theses, intern. handbooks)

(European Commission for Democracy through Law; cooperates also with non-European const. courts)

Excursus: Universal or specific Indonesian concept of "'negara hukum**?

e The wording of art. 1(3) Constit. 1945 refers literally to the universal concept of "Rechtsstaat"” /
“Etat de droit" / "state based on the rule of law", as historically developed in West Europe and
North America, spread around the world and also anchored in the ASEAN Charter. It does not
contain anything that would allow the assumption of a deviating specific Indonesian concept
that would separate Indonesia from this universal value. Therefore, any attempt to "relativise"
the rule of law with regard to traditional or religious values or to subordinate it to them would
mean to sabotage the Constitution.

e However, in the balancing processes within the application of the many sub-principles of the
principle of the rule of law and within the limits set by it, with regard to specifics of the
Constit. 1945 (e.g. art. 29, 28J(2)) these values may play a more significant role in Indonesia
than in other constitutional states.

V. The elements of the rule of law

1) The subjection of all activity of public institutions to the law
a) Primacy of the constitution
b) Primacy of the law

2) The principle of statutory reservation

3) The principle of proportionality
e legitimate aim, suitability, necessity, proportionality in the strict sense


http://www.dpr.go.id/jdih/uu1945
https://www.gesetze-im-internet.de/englisch_gg/index.html
https://www.bundesverfassungsgericht.de/EN/Homepage/home_node.html;jsessionid=FA0E387D838513D6B5533D9477F33CC9.2_cid394
https://www.echr.coe.int/Pages/home.aspx?p=home
https://www.venice.coe.int/WebForms/pages/?p=01_Presentation&lang=EN
http://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_CompConstLaw_diagram2.pdf

4)

5)

6)
7)

8)
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The principles of legal certainty and protection of legitimate expectations
a) Principle of definiteness

b) Prohibition of inconsistencies within the law

c¢) Limitation of legislation with retroactive effect

d) Protection of the trust in the finality of admin. decisions and judgements

Principles of fair administrative procedure

a) Right to be heard

b) Right of access to one's file

c¢) Careful and impartial examination of all relevant aspects of the case
d) Decision within reasonable time

e) Statement of reasons for the admin. decision

The principle of state liability for illegal acts of public authorities

The guarantee of effective legal protection

a) Effective legal protection in civil law matters

b) Effective legal protection against public authority
¢) Right to a fair court trial

Principles in the fields of criminal and criminal procedure law
(and of administrative sanctions)

a) Nulla poena sine lege

b) Ne bis in idem

¢) In dubio pro reo

d) Presumption of innocence until conviction

e) Special rights of the defendant in the procedure

) Guarantees in case of deprivation of liberty
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