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Introduction: The European and German perspective on
globalisation and the environment

The commitment to an open market economy with free competition

¢ not a fundamental value but nevertheless a legally binding guiding principle for the entire

economic policy of the European Union and its member states
- binding all economic legislation and policies of the Union and its member states
- a decision in favour of an open (not social) market economy with unhindered competition

e a principle requiring a strictly market-orientated economic policy, limiting state interventions

- solutions must be found within the framework of a market-orientated policy (— no planned-economy policies)
- however, the market-orientated policy shall "favour an efficient allocation of resources", including natural resources

e a principle implemented and complemented by far-reaching approximation of laws, strict
competition law and a prohibition of state aids that would distort competition

- the approximation of laws must aim at a high level of environment protection (art. 114(3)) and therefore is often used
to establish higher environmental standards

- state aids (subsidies) that would distort competition and affect the trade between member states are generally prohibited
(with exceptions); compliance is closely monitored by the European Commisstion

The commitment to globalisation, international trade and multilateral,

rule-based international cooperation
e the European Union and its member states are members of the World Trade Organization
(WTO) and numerous other international organisations

e they are committed to international cooperation based on legal rules and the rule of law,
- not on the relative power of the "biggest bully" imposing its will on other states
- this contrasts to the approach of the present "global bullies" USA (under DONALD TRUMP), Russia and China

o they stay committed to multilateral cooperation in intern. organisations with strong institutions
- unlike the three "global bullies" who prefer bilateral cooperation because it allows to take advantage of weaker partners

¢ they would welcome stronger geo-regional organisations as close partners for cooperation
- the existing ones (ASEAN, AU etc.) are in their current form too weak for an important role in intern. cooperation

The commitment to the protection of the environment and the climate

e not just a political but legal commitment

1) Policy objectives as legally binding principles of EU primary law and
national constitutional law
e state policy objectives [Staatsziele] under the constitution are constitutional principles that
substantially guide or limit all policies and activities of all public institutions in the state
principles of EU primary law that substantially guide or limit all policies and activities of
all EU institutions and even the member states when executing EU law

2) Environmental protection, including climate protection, as a European

e the EU shall work in all its policies for a high level of protection and improvement of the
quality of the environment (art. 3(3) EU Treaty)


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4521-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4521-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4411-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4007-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4247-1-1
https://eur-lex.europa.eu/collection/eu-law/treaties/treaties-force.html?locale=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02016M%2FTXT-20240901#art_3
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e6545-1-1
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e its environmental policy shall pursue the objectives to
- preserve, protect & improve the quality of the environment,
- protect human health,
- utilise natural resources prudently & rationally and
- promote international measures, in particular to combat climate change,
» always aiming at a high level of protection (art. 191(1, 2) FEU Treaty)

3) The protection of the natural foundations of life as a German state policy
objective (art. 20a Basic Law [= BL])

by legislation and, in accordance with law and justice, by executive and judicial action, all within the framework of the consti-
tutional order.

- protection only "in accordance with..."/"within the framework of..."
e aims at protecting the posterity
e requires active intervention by the state (though with wide margin of appreciation & discretion)
e guides the interpretation and application of all German law

4) In particular: the state's duty of adequate climate protection in good time,
to preserve the freedom of future generations (art. 20a BL and fundamental rights)

unconstitutional because they set too low targets for greenhouse gas reduction until 2030
and no targets for the following years and thus shifted the burden of the inevitable restric-
tions on freedom for climate protection lopsidedly onto future generations
protect - even future generations - against climate change

- state must take climate action and aim to achieve climate neutrality

loading the burden to reduce greenhouse gas emissions onto the future
- so citizens can file constit. complaints alleging that insufficient climate action violates their fund. rights; this has

e The innovative but unorthodox approach to instrumentalise fundamental rights today to
secure freedom vaguely in the future
- but leaves the platform of established constitutionalist traditions, approaches and methods

- and therefore is controversial among constitutionalists
- DISCUSSION: A convincing approach?
YOUR OPINION:

YOUR ARGUMENTS:

IV. The purpose of the law to serve both, economy and environment
e big parts of the law on globalisation and environment are predominantly economic law or
environmental law but serves both purposes
o this precludes any lopsided understanding, interpretation or application, as it has been
traditionally the case for the experts in both fields of law

- the need to develop a holistic understanding beyond the traditional ideological lines of economist or ecologist thinking


https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0117
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0117
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_CompConstLaw_slide3.pdf
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2021/bvg21-031.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2021/03/rs20210324_1bvr265618en.html?nn=68654
https://www.gesetze-im-internet.de/englisch_ksg/index.html
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html#p0024
https://academic.oup.com/jel/article/34/1/209/6420385
https://verfassungsblog.de/zwei-jahre-klimabeschluss-des-bundesverfassungsgerichts/
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_ConstDevel_slide1.pdf
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V. The law relating to economy, trade and the environment in the middle of
the political struggle

e the constant profit-driven push by Big Business and their influential lobbies for low standards

e the hypocritical neoliberal concept of "self-responsibility" and "voluntary self-commitment"
- an ideological fight against binding standards that restrict business, although reality shows again and again that in face of
profit interests the concept of voluntary self-restraint does not work
e the ideological fight of many environmentalists for higher standards regardless of the costs in

freedom and of overbureaucratic regulation

- a strange willingness to work with poorly designed, technocratic laws with small-scaled detailed regulations that provide
little progess but cause excessive bureaucratic burden for public administration and businesses

- the unwillingness of some environmentalists to accept that in the balancing with other public interests these may prevail

e the result: a highly dynamic but also volatile part of the law

- a high risk that newly enacted laws may already be tigthened, relaxed or replaced in the next legislative period

(Datei: Slide 1 (GlobEnvirEU))


https://www.politico.eu/article/why-eu-combustion-car-ban-is-in-trouble-greenhouse-gas-climate-change/
https://climate.ec.europa.eu/eu-action/climate-disinformation_en#:%7E:text=Climate%20disinformation%20is%20the%20intentional,climate%20change%20and%20climate%20action.
https://www.dw.com/en/germany-records-580-offenses-committed-by-climate-activist-group/a-65882377

