8 9 A topic cross-cutting issue: Business and human rights

I. The traditional focus of human rights law on public authorities

¢ Only institutions exercising public power are the addressees (obliged subjects) of human and

fundamental rights norms. Private persons are not directly bound (no direct horizontal effect).
- exception: h.r./f.r. norms directly prohibiting certain activities (e.g. the prohibitions of slavery, human traf-
ficking, eugenic practices, reproductive cloning and human organ trade in art. 3, 5 ChFR)

e However, private persons are indirectly bound via the legal norms of criminal law, civil law
and admin. law or admin. decisions (indirect horizontal effect). If private actors encroach on
the freedom, property, human dignity or other protected goods of others, the public authorities

must intervene in order to protect the h.r./f.r. of the victims (— duties of protection)

- example: the insufficient protection of privacy by appropriate laws against the encroachments by big data
companies (Facebook, Google etc.) constitutes a violation of the right to privacy by the states, which fail to
perform their duty of protection

I1. Global enterprises and their direct and indirect impact on human rights
e due to the enormous financial and economic power of global enterprises (which often exceeds
the power of many states), their activities can have a strong direct and indirect impact:
e threatening to cease their economic activities in a state, big global enterprises can often force

a state to pass laws and regulations that serve their interests but disregard human rights
- e.g. excessive protection of private property, unfair regulations on the expropriation of land owners in favour
of investors, deficitary protection of employees' rights, consumer rights or the environment

e due to their economical importance as employer, tax payer, investor, foreign currency earner
or supplier with important goods and services, they can often treat their employees (e.g. by hard
or unsafe working conditions), harm their neighbours (e.g. by polluting the environment or encroachments
by their security services) or fleece the local consumers (e.g. by excessively collecting personal data) in a
way that leads to a situation incompatible with human rights - without the state intervening
appropriately to fulfil its duty of protection

o furthermore, state authorities may commit themselves h.r. violations (e.g. illegal expropriation of
land owners or suppression of trade union activities) in order to attract/keep global investors

I11. The responsibility of enterprises in the field of human rights

¢ With regard to the possible impact of their activities on human rights, global enterprises have
the political and ethical responsibility
- to avoid negative effects of their activities on human rights
- to respect human rights standards themselves (without intervention of the state)
- to urge their partners in the state to respect human rights and

- to refrain from taking any advantage from h.r. violations in the state (e.g. by refusing to open new
factories on land expropriated illegally or under unfair conditions)

V. Possible and current approaches to implement the responsibility of enter-
prises in the field of human rights

1) Possible approaches

e to generally extend the direct horizontal effect of h.r. to private persons with special

economic power
- approach chosen by the European Court of Justice for some economic fundamental freedoms of the
European Union citizens but meeting objections in human and fundamental rights law
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e to introduce more clauses with direct horizontal effect (prohibition clauses) into intern.
h.r. treaties
- an option for the future; difficult to implement

e to promote the self-commitment of global enterprises in non-binding agreements
- an instrument that has proved ineffective in environmental law...

e to promote the self-commitment in binding agreements and the certifying of "human
rights-aware enterprises”
- thus appealing to the consumer to buy responsibly - an effective instrument?

e to prohibit the import of goods produced in violation of human rights
- not practically suitable for goods assembled of parts produced in many different countries

e to introduce domestic criminal and civil liability of enterprises and their management for
h.r. violations committed or fostered abroad
- an approach entailing difficult legal problems

e to prepare a special international treaty on the responsibility of transnational enterprises
in the field of human rights
- could include clauses on criminal and civil liability of enterprises and managers

- could oblige domestic authorities to intervene against the commitment or fostering of h.r. violations by
domestic enterprises abroad

Current approaches
e raising awareness by information and discussion

¢ development of human rights policies by many transnational enterprises
e binding self-commitments

unions to secure safe and healthy working conditions in the Bangladeshy garment industry)
e special national legislation

(obligation of businesses to annual statement on steps taken to prevent slavery and human trafficking in
the business or any supply chain)

e UNHRC resulution of 2011: GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS
- 31 principles stressing (a) the duty of protection of the state, (b) the corporate responsibility to
respect human rights and (c) the need of the citizen to have access to effective judicial remedies but

also to other state-based and also non-state-based grievance mechanisms
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https://www.ohchr.org/EN/Issues/Business/Forum/Pages/ForumonBusinessandHumanRights.aspx
https://www.cambridge.org/core/journals/business-and-human-rights-journal
https://bangladeshaccord.org/
http://www.legislation.gov.uk/ukpga/2015/30/section/54/enacted
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf

