§ 5 Outlook: the prospects of globalisation

I. The threat to globalisation posed by the rise of nationalist populism and
global "bullies"

- USA, Germany, France, Netherlands, Hungary, Slovakia, Argentina etc.
- an anti-globalism based on propaganda & lies but nevertheless successful in parts of the society that are receptive to it

o the threat to globalisation posed by the rise of global "bullies"
- the efforts of the USA, Russia and China to control or manipulate globalisation in the

national interest (e.g. by politically targeted import and export restrictions)

- the efforts of the USA, Russia and China to replace the rule based, multilateral intern. order

with a tripolar, hegemonic world order with bilateral vassal relationships (— Part 3, § 7)
- the attempts of Russia (under VLADIMIR PUTIN) to violently restore the Soviet empire (war of aggression against
Ukraine, hybrid war against European states, threats against former Soviet republics etc.)
- the assaults of the USA (under President DONALD TRUMP) on public international law (illegal tariffs, kidnapping of
the President of Venezuela, threats against Canada and Greenland, war of aggression against Iran etc.)
- threats and encroachments of China (under President X1 JIPING) against Taiwan, the Philippines, Vietnam, Malaysia

- the assault of Iran and Yemen's Houthis against the freedom of the seas in the Strait of Hormuz

and the Bab al-Mandab Strait (with severe consequences on global trade)

II. The need to reorganise globalisation in order to stabilise it
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The need for a comprehensive reform of international economic law
® sce Part 1 of the course

- the need to overcome consensus-based decision making, esp. for adopting new agreements
- the need to restore the functioning of the Appellate Body, which has been blocked by the USA since 2019
- the need to reform the criteria for the privileged status of "developing country" (which presently still applies to China)

e in particular: the need to reform international tax law
- to ensure that major global economic players pay their fair share of tax

The need for global minimum regulation for digital products and services,

including Al

e since in the globalised world, individual states are hardly in a position anymore to enforce
appropriate own regulations on digitalisation

e the need for global minimum standards for the protection of privacy in the digital world

e the need for global minimum rules against the abuse of a dominant position on the market
by software companies, social media providers and Al providers

e the need for global minimum rules on the obligation of platforms to take effective precau-
tions against hate speech, cyberbullying, fake news and disinformation campaigns

e the need to establish strict liability (liability without fault) of social media providers for any
illegal or encroaching content on their platforms (with recourse against the responsible user)


https://globalandinternationalstudies.com/blog/faculty-and-students-research-publications-4/nationalism-populism-and-globalization-in-21st-century-latin-america-18
https://ppr.lse.ac.uk/articles/10.31389/lseppr.159
https://www.researchgate.net/publication/393266903_The_Return_of_the_State_and_the_Reform_of_the_International_Investment_Dispute_Settlement_Mechanism_Reasons_and_Reflections
https://jusmundi.com/en/document/publication/en-multilateral-investment-court
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_LawGlob_slide4.pdf
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3) The need for a sound legal framework for international aid and cooperation
in the event of pandemics, natural disasters and catastrophic consequences
of climate change
¢ unlike in the era of the solitary loner state, nowadays states provide generous support to

each other, even globally, in the event of natural disasters and pandemics
e 5o far, help from states outside the own geo-region is largely the result of spontaneous
political coordination; a sound global legal framework is still missing

strengthen global collaboration in pandemic prevention, preparedness, and response
- which will be open for signature and ratification after the completion of an important annex

4) The need for strong multilateral institutions and confidence-inspiring,
effective and reliable dispute resolution and enforcement mechanisms
in the law on globalisation
¢ under the prevailing international treaties, the institutions mostly play a cordinating rather
than politically decisive role, with decisions made by consensus
e the prevailing treaties mostly provide for weak dispute resolution mechanisms without
international courts, and there are no effective enforcement mechanisms

The need to reorganise globalisation to ensure a fairer distribution
of benefits

e globalisation must benefit all parts of society, not only a small circle of elites, businesses and
professionals
e where this is not the case but a fairer approach is possible without disruption, globalisation

should be reorganised appropriately by international and national regulation

- e.g. regulations that favour small local cooperatives of palm oil farmers over large agribusinesses

- to develop appropriate concepts may require intensive scientific research, interdisciplinary collaboration and a broad
international public debate, involving not only economic stakeholders but also the civil society

e where this is not possible, social justice may need to be ensured by compensatory measures

in favour of those who lose out in globalisation or do not benefit from it
- if this is neglected, these parts of society may turn into anti-globalists in the long term

The need to ensure effective human rights protection in the context
of globalisation

1) The need to insist on full respect and enforcement of human rights as a
legal precondition for accepting a state as a partner in international trade
and economic cooperation

- historical challenges such as historical and cultural relativism and the "Asian values" doctrine have faded away
¢ nevertheless, there will always be a risk of serious disregard for h.r. in individual states.
e globalisation has strengthened h.r. rights in multiple ways

- via development, better funded public institutions, cross-cultural dialogue & exchange of experiences and the need
for states who depend on the global market to maintain a good intern. reputation


https://documents.un.org/doc/undoc/gen/n24/398/61/pdf/n2439861.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/6_3_2016.pdf
https://www.who.int/health-topics/who-pandemic-agreement#tab=tab_1
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_HR&Globalization_slide3.pdf
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_HR&Globalization_slide1.pdf
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e but it has also brought new h.r. problems

e to live up to the universal values, international partners must make full realisation of h.r.
a prerequisite for accepting a state as a partner; there are several options:

- to suspend travel connections to places with systematic h.r. violations (kills tourism)
- to oblige domestic enterprises in due diligence laws to screen their intern. supply chain for h.r. violations

e the problem of the human rights blindness of the World Trade Organization
- a traditional lopsided focus on trade liberalisation that disregards its impact on labour standards and h.r.
- the need to to add a labour rights and human rights clause to the WTO agreements

2) The need to regulate and enforce the responsibility of businesses in the
field of human rights

course Law and Develz)-l-)-r-r;gr-l-t -----------

¢ h.r. do not bind private actors directly but only have an indirect horizontal effect
(via criminal law, private law, labour law & admin. law)

e internationally operating enterprises have a political & ethical responsibility in the field
of h.r., since their activities can have a strong impact on them

- they must not only refrain from violating h.r. themselves but also ensure that no h.r. violations by others occur in the
manufacturing processes in their supply chain

e the present approaches to implement this responsibility are unsatisfying

- human rights due diligence laws in some states oblige bigger domestic enterprises to screen their foreign suppliers
and document it, but these laws and their approaches are very heterogeneous

o the need for a global international treaty on business and human rights
- which defines global standards for all internationally operating enterprises from all and in all states

not yet been reached

The need to support globalisation losers to adapt to the realities of
the globalised world

e a largely ignored problem: globalisation produces not only winners but also losers
- people who lose their job or business or must adapt to less favourable conditions because of the foreign competition,
or experience a serious decline of their home region
- this happens in all countries from which industry relocates to countries with lower production costs

e globalisation losers must be offered a perspective, to prevent them from supporting radical

political movements
- many supporters of far-right populist movements (e.g. of Donald Trump's MAGA movement) have lost out or are afraid
to loose out from globalisation and are no longer willing to recognise its benefits

e to avoid serious disruption, globalisation should be flanked by professional development and
retraining measures to support those who have lost out to find a new career or businesss path
- this could be financed by a (small) national or international globalisation tax

The prospects for globalisation under such a legal framework
e DISCUSSION: towards a golden age (instead of decline) of globalisation?

(Datei: Slide 5 (LawGlob))


https://academic.oup.com/oxrep/article/20/1/85/406529?login=true
https://www.researchgate.net/publication/261511956_Child_Labour_The_Effects_of_Globalisation
https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/44824
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https://reseaudialog.ca/wp-content/uploads/2019/12/CahierDIALOG2008-01.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/637975/EPRS_BRI(2019)637975_EN.pdf
https://www.swift.com/de/node/10151
https://www.thomas-schmitz-yogyakarta.id/Downloads/Schmitz_Law&Development_slide2.pdf
https://internationalaccord.org/
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://www.business-humanrights.org/en/big-issues/binding-treaty/
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf

